The Debate about Tobacco-Free Outdoor Areas
	The opposition claims….
	The facts are….

	Why are we spending money and resources on this issue, especially in these economic times?
	· Cost savings will be realized due to reductions in cigarette litter clean-up and environmental impacts will also be reduced.

· Cigarette butts are the number one source of litter in parks and beaches.
· Cigarettes are the number one cause of fire and fire hazards.

· Cigarette butts are not biodegradable, contaminate our waterways, and can be swallowed by toddlers and birds, marine life, and other animals.



	Smoking falls within the fundamental right to privacy, the act of smoking is an individual and private act that government cannot invade.
	· Courts consistently reject this argument. The privacy interest protected by the U.S. Constitution includes only marriage, contraception, family relationships, and the rearing and educating of children.
 Very few private acts by individuals qualify as fundamental privacy interests, and smoking is not one of them.

· There is no legal or constitutional right to smoke and Santa Barbara County citizens have the right to breathe fresh air.



	Our local law officials shouldn’t be spending their time citing smokers.
	· These laws are designed to be self-enforcing and not intended to draw on valuable law enforcement resources.
· Education and proper signage are used to inform the public where smoking is allowed and prohibited.
· Though these laws are designed to be self-enforcing; citations can be issued, if needed. 



	Laws regulating smoking discriminate against smokers as a particular group and thus violate the equal protection clause of the U.S. or the California constitutions.
	· The equal protection clauses of the U.S. and California constitutions are similar in scope and effect,
 and guarantee that the government will not treat similar groups of people differently without a good reason.

· Certain groups of people–such as groups based on race, national origin and gender–receive greater protection against discriminatory government acts under the constitution.
 
· Smokers have never been identified as one of these protected groups.
 Generally, the Supreme Court requires a protected group to have “an immutable characteristic determined solely by the accident of birth.”

· Smoking is not an “immutable characteristic” because people are not born as smokers and smoking is a behavior that people can stop. Because smokers are not a protected group, laws limiting smoking must only be rationally related to a legitimate government purpose.



	The weather in our community will cause the smoke to dissipate quickly so this really isn’t an issue.

	According to the U.S. Surgeon General’s Report, there is no safe level of exposure to secondhand smoke.



	Regulating where smokers can smoke seems to be a very slippery slope.
	· Parks, beaches and other outdoor recreational spaces are designed for recreation, play, and the enjoyment of nature. Tobacco use is not conducive to these goals.
· Over 150 California communities regulate tobacco use in parks and beaches, including almost all municipal beaches in Southern California.




In addition, 
1. Eighty-seven percent (87%) of Santa Barbara (SB) County residents do not smoke.

2. Local public opinion polls of almost 2,000 SB County residents show 80% support for smoke-free parks and beaches.

a. Findings are consistent regardless of demographics and in both North and South County

3. Children, families, the elderly, and those with chronic lung and heart or other chronic diseases, should be able to enjoy parks/beaches without fear of exposure to secondhand smoke (SHS).

4. Eleven major health problems in non-smokers are caused by SHS exposure.

5. Non-smoking adults model health behavior for children and teens, helping to set community norms. Smoking in parks sends a message to youth that smoking is an acceptable activity.
� See, for example, Griswold v. Connecticut, 381 U.S. 479, 484 (1964) (recognizing the right of married couples to use


contraceptives); Meyers v. Nebraska, 262 U.S. 390 (1923) (recognizing the right of parents to educate children as they see fit);


and Moore v. East Cleveland, 431 U.S. 494 (1977) (protecting the sanctity of family relationships).


� City of North Miami v. Kurtz, 653 So.2d 1025, 1028 (Fla. 1995) (city requirement that job applicants affirm that they had not used tobacco in preceding year upheld because “the ‘right to smoke’ is not included within the penumbra of fundamental rights


protected under [the federal constitution’s privacy provisions]”).


� U.S. Const. amend. XIV, Cal. Const. art.1 §7. See Serrano v. Priest, 5 Cal. 3d 584, 597 n.11 (1971) (plaintiff’s equal


protection claims under Article 1 §11 and §21 of state constitution are “substantially equivalent” to claims under equal protection


clause of Fourteenth Amendment of U.S. Constitution, and so the legal analysis of federal claim applies to state claim).


� Equal protection provisions generally permit legislation that singles out a class for distinctive treatment “if such classification


bears a rational relation to the purposes of the legislation.” Brown v. Merlo, 8 Cal. 3d 855, 861 (1973).


� See, for example, Brown v. Board of Education, 347 U.S. 483 (1954) (race); Sugarman v. Dougall, 413 U.S. 634 (1973)


(exclusion of aliens from a state's competitive civil service violated equal protection clause); Craig v. Boran, 429 U.S. 190


(1976) (classifications by gender must serve important governmental objectives and must be substantially related to the


achievement).


� Even some potentially damaging classifications, such as those based upon age, mental disability and wealth, do not receive any


special protections. See, for example, City of Cleburne v. Cleburne Living Center, Inc., 473 U.S. 432 (1985) (mentally disabled


adults are not protected under Equal Protection Clause); San Antonio Independent School Dist. v. Rodriguez, 411 U.S. 1 (1973)


(education and income classifications are not protected).


� Frontiero v. Richardson, 411 U.S. 677, 686 (1973).


� Fagan v. Axelrod, 550 N.Y.S. 2d 552, 560 (1990) (rejecting the argument that a state statute regulating tobacco smoking in


public areas discriminated against members of a subordinate class of smokers on the basis of nicotine addiction by holding that


“the equal protection clause does not prevent state legislatures from drawing lines that treat one class of individuals or entities


differently from others, unless the difference in treatment is ‘palpably arbitrary’ ”). Note, too, that nonsmokers also are not


recognized as a protected class, so equal protection claims brought by nonsmokers exposed to smoke in a place where smoking is


permitted by law are unlikely to succeed.





